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National Surety Company 


We ask the indulgence of the Court to present 
the argument hereinafter set out because as we 
read the opinion in the case the following grounds» 
of argument are not fully disposed of thereby, 
and the argument hereinafter set out convinces 
us beyond fair debate that the case as finally de- 
cided should adopt as controlling the principles 
hereinafter referred to. 


APPROVAL OF PLANS AND SPECIFICATIONS 


With regard to the proviso in the contract of 
December 18, 1911 (p. 66 Transcript), to the 
effect: 


“it is further agreed and understood by 
and between the parties hereto that this con- 
tract shall not take effect until the War De- 
partment of the United States has approved 
the plans and specifications and granted per- 
mission for the construction of said bridge.” 

We contend that under this provision, it was 
an agreement that the plans and _ specifications 
must be approved for use at this particular place 
before the contract so far as the surety was con- 
cerned would become effective. We also contended 
that the burden of proving compliance with this 
provision was upon the County for two reasons: 

(a) That otherwise the bridge would be 

an unlawful structure. 

(b) That the provision is a material part 

of the contract. 
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And consequently that the Surety would not be 
bound unless it was shown that the bridge, con- 
cerning which suit was brought, was one built 
upon plans and specifications approved by the 
War Department. 

The opinion in the case proceeds upon the 
ground that the contract having been performed, 
it will be presumed that this consent was obtained, 
as it was necessary to a lawful construction, and 
that there is no evidence that the Kootenai River 
was a navigable stream. 

Your Honors will see that our contention is to 
the effect that this provision separate and apart 
from any question of nuisance was a_ provision 
which had it been complied with would have made 
a material difference to the Surety. The question 
as to the necessity of obtaining the approval of a 
third person before a contract becomes effective 
is a different question than the one of whether or 
not the bridge 1f constructed without such approv- 
al is a nuisance. 

Let us suppose that this contract provided that 
it should not become effective until the plans and 
specifications had been approved by John Brown 
of London, England. Manifestly the parties would 
have a right to make such a contract and to so 
condition it; and then let us suppose that John 
Brown was actually disregarded by both the Coun- 
ty and the Contracior. The Surety’s obligation is, 
of course, fixed by the contract and its principal 
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cannot waive the Surety’s rights nor increase them. 
It would not be incumbent upon the Court to in- 
quire as to why the Surety was willing to guaran- 
tee a contract to be performed upon plans ap- 
proved by John Brown. It is enough that that is 
the contract which the Surety did guarantee. The 
fact that the War Department of the United States 
is specified instead of John Brown does not alter 
the meaning of the plain words of this contract 
nor give the principal any greater right to by his 
conduct waive the rights of the Surety. If the 
County and the Bridge Company did erect this 
bridge without obtaining the approval of the War 
Department, we take it that it would not matter 
whether it was the County or the Bridge Company 
who was responsible for this neglect. The duty 
certainly was upon the County in face of the plain 
words of this contract to know whether this pro- 
vision was being complhed with. It is a fact that 
if the complaint alleged or the proof showed that 
the contractor had surreptitiously or by imposition 
upon the County procured the County to allow it 
to build this bridge without obtaining this approv- 
al, then, of course, the County could not be 
charged with the default of the contractor, but 
where the bald provision is pleaded and no allega- 
tion made that il was waived or performed, it 
seems to us that this Court is not concerned with 
the question of who was at fault in the failure to 
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comply with this provision of the contract. The 
most that is claimed is that it was equally the duty 
of the County and the Bridge Company if not 
more the duty of the Bridge Company. Well, sup- 
pose it was the duty of the Bridge Company and 
the Bridge Company by and with the action of the 
County erected this bridge and the approval was 
not had. Would this Court establish then as a 
principle of law that the Surety is liable notwith- 
standing? In nearly every case where a change 
or departure has been made from the contract of 
suretyship, you will find that the principal of the 
bond is the one who actually instigated the change 
or departure. This is always true as to advance 
payments and nearly always true as to changes in 
character of work, and if Your Honors are settling 
the law as being that the Surety is liable if its 
principal requires or obtains a default or breach 
upon the part of the obligee, there is no place to 
stop. 

It has always seemed to us that this case re- 
quired a decision upon two questions: — First, 
whether this provision of the contract created a 
valid condition; second, if so, can a plaintiff re- 
cover without pleading and proving a compliance 
with it. These questions are not answered by the 
statement that it was a part of the duties of the 
contractor and that the contract being performed 
it will be prestimed that it was lawfully performed 
and that there is no showing that the Kootenai 
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River is navigable, because no matter whose duty 
it was to comply with this provision in the first 
instance, the County certainly must be said to have 
taken this contract knowingly with this condition 
in it, and in the absence of allegations and proof 
it cannot contend that the contractor by fraud or 
imposition procured ils acquiescence in the eva- 
sion of this provision. And next, as to the pre- 
sumption that the permission was obtained be- 
cause the contract was performed. Now, as a 
matter of fact there is nothing upon which to base 
a conclusion that the contract was lawfully per- 
formed. The construction of the bridge is one 
thing, and the performance of this contract an- 
other thing, and all that 1s shown by the record is 
that the bridge was constructed. Moreover, this 
very opinion itself holds that this bridge could 
have been constructed legally without obtaining 
the approval of any plans and specifications be- 
cause there is no presumption of navigability and 
that no navigability is shown. The use of the two 
presumptions; that is, the one to the effect that 
the river is not navigable, and the other that the 
bridge was lawfully constructed, neutralizes and 
renders of no effect and inapplicable each of the 
presumptions. 

If you strip this case down to ils bare facts, 
you find a contract containing a condition prece- 


dent with no allegation of performance of it and 
with no proof of performance of it. Tt will nol 
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do to answer this state of facts by saying that the 
trial Judge held “that he considered the complaint 
amended to conform to the proof” for the obvious 
reason that there is no proof upon the question 
and if amended to conform to the proof the com- 
plaint will be just as silent as before the proof was 
written into it. Nothing is gained for the plaintiff 
from the fact that in the contract of February 5, 
1912 (p. 8, transcript), the provision in question 
is not rewritten. <A fair reading of the February 
5th contract convinces that it is not presumed to 
be complete within itself because it contains no 
provision as to payment except by payment in 
addition to the original contract, contains no agree- 
ment as to the furnishing of any bond, contains 
no provision with regard to payment for trestle, 
additional concrete, contains no time of perform- 
ance and does not provide who is to furnish the 
materials, etc., etc. In the opinion some mention 
is made of the fact that the answer does not af- 
firmatively plead failure to obtain the approval of 
the plans and specifications. If this provision is 
valuable at all, it is that it is a condition precedent. 
There should be no uncertainty as to whether 
these provisions create a condition precedent. 
They distinctly, definitely and without equivoca- 
tion state “‘that this contract shall not take effect,” 
etc. For illustration, suppose that this contract 
had been executed, the bond given, no plans or 
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specifications approved by the War Department, 
and the contractor did nothing. Could a suit then 
be brought upon this contract against the surety? 
Manifestly not. If not, then what has changed the 
surety’s rights? It cannet be that this Court is 
going to place the rights of the surety entirely in 
the hands of the principal in the bond. It is con- 
trary to all theories of the law. There is no legal 
principle which can enlarge the obligations con- 
tained in the surety’s contract. To hold the surety 
liable in this case because the bridge was actually 
erected not only places the Surety Company en- 
tirely in the hands of the principal, but it goes 
further and places the Surety’s obligations in the 
hands of the obligee because obviously the Surety 
would not be liable under the reasoning of the 
opinion if the bridge had not been built, and the 
bridge was actually built by the Bridge Company 
with the concurrence of the County in such a way 
as that the bridge fell down. 

It seems to us that presumptions having their 
basis on the fact that the work was constructed 
are entirely foreign to the determination of the 
contract obligations of the’Surety. The Surety 
took no part in any construction. The Surety’s 
contract provided that it was lable only if the 
plans and specifications were such as to gain the 
approval of the War Department. The intent as 
expressed in this provision and the words as ex- 
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pressed comply in every detail with the definition 
of conditions precedent. 

In 4 Encyclopedae Pleading and Practice 627, 
it is said: 

“A condition precedent calls for the per- 
formance of some act, or the happening of 
some event, after the terms of the contract 
have been agreed upon, before the contract 
shall take effect; that is to say, the contract is 
made in form but does not become operative 
as a contract until some thing or act-is per- 
formed before some subsequent event occurs.” 

And (p. 629): 

“The performance of a condition prece: 
dent to be executed by one other than the: 
plaintiff must likewise be averred.” 

Apply these coriceded rules to the case at bar. 
Here you have a surety upon a contract, which by 
its express terms is not to become effective until 
the plans and specifications have been approved. 
Plaintiff sues and absolutely ignores this condi- 
tion, does not mention it, and when he comes to 
trial offers no proof concerning it. The fact that 
the Surety agreed to the contract conlaining this 
provision precludes any inquiry as to whether the 
Surety would have become bound in an agreement 
where the contractor was to be unrestrained and 
for a lump sum to put up such a bridge as the 
Bridge Company thought expedient. It is beside 
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the point to say that the engineers of the govern- 
ment might have allowed this particular bridge to 
have been built in a manner which would allow it 
to fall and obstruct the stream. Whether they 
would or not is not the inquiry. The inquiry is 
and it must be, whether the plaintiff has shown 
that a bridge built under plans and specifications 
approved by the War Department has collapsed to 
the damage of the plaintiff? 

We could pile up authorities without limit to 
the effect that the words of this contract make it 
operative only when the specified event happens 
and to the effect that one who seeks to recover 
upon a contract must bring himself within it by 
pleading performance upon his own part and 
breach on the part of the other. No one disputes 
these principles and no one ever has in this case, 
but it does seem to us that the opinion doés not 
meet these contentions and that the contentions 
are directly based upon the record. 


ANTICIPATED PAYMENTS 


In the opinion in the case it is held that under 
the law the Surety Company is required to show 
injury arising from the anticipated payments be- 
cause of the fact that it is a compensated surety. 

In Prairie State Bank v. United States, 164 U. 
S. 227, 41 L. Ed. 412, the following with regard to 
retaining payments is quoted with approval: 

“And the effect of this stipulation was at 
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the same time to urge Streather to perform 
the work and to leave in the hands of the com- 
pany a fund wherewith to complete work if 
he did not and thus it materially tended to 
protect the surety.” 


Note that the advantages of the surety are two- 
fold: First, that the retained percentage acts as a 
pressure upon the contractor to hold him in line 
and to properly perform, and second, to provide 
a fund in the event that the contractor does not 
perform. In this same case the Supreme Court of 
the United States quotes with approval the follow- 
ing: 

“The principle is, the withdrawal of the 
fund agreed upon as security for the perform- 
ance of the contract without his consent is 
a prejudice to the surety of guarantor.” 


All of the decisions in point recognize this two- 
fold purpose of the withholding of payments, and 
it is equally well established that the withdrawal 
of this fund by its payment prematurely to the 
contractor of itself prejudices the Surety; and this 
must be true because if you remove the pressure 
on the contractor to honestly carry out his work, 
you certainly thereby increase the risk of his sure- 
ty. We venture the assertion that no case exists 
in the United States except this one in which any 
court has held that the surety was not released by 
substantial anticipated payments. It is true that 
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some. authorities have held that a compensated 
surety must show injury, but all authorities to this 
date have agreed that the advance payments of 
itself is injury. If it be the law that a surety in 
addition to the conceded fact that the pressure 1s 
removed upon a contractor to honestly perform, 
must show that the contractor would have honestly 
performed if the payments had been withheld, 
then the surety must always pay no matter what 
the obligee does as to advance payment, if it be a 
case in which the work was carelessly performed. 
Of course, as to cases where the contractor fails 
entirely to perform and the surety must take up 
his labors, the difference in the amount of money 
on hand and what would have been on hand if the 
percentage had been retained will physically dem- 
onstrate the amount of damage to the surety; but 
in a case in which overpayments had been made to 
the contractor and the contractor has been careless 
in his work so that the structure falls, it must be 
apparent to everybody that the only way a surety 
can show further injury than the withdrawal of 
the pressure would be to prove that the contractor 
would not have been negligent if the pressure of 
his retained money had remained. Of course, 
everybody knows that a contractor who has not. 
been paid feels a greater interest and stays more 
upon the work than a man who has all of his 
money and who has the unpleasant task of yet: 
earning it in the future. 
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There is a distinction to be had in the authori- 
ties which we are trying to urge upon Your Hon- 
ors to the effect that even if the compensated 
surety must show injury, still that he has shown 
it whenever the fact of substantial over-payment 
appears. 


For the purpose of showing the flagrant viola- 
tions of the duty of the County in this case, let 
us turn for a moment to the resolution which 
shows the spirit in which this payment was made. 
The resolution authorizing the anticipated pay- 
ments itself recognizes that the County is shifting 
the burden from the contractor to the contractor’s 
bondsman. It says (p. 89, Transcript): 


“Whereas the Coast Bridge Company has 
furnished good and sufficient bonds in the 
sum of $65,000.00 with the National Surety 
Company of New York, as surety conditioned 
-for the performance of the terms and condi- 
tions cf each of said contracts,” 


What did the County have in mind when they 
passed that resolution? They are merely saying 
that while we have a right to hold the contractor 
in line and make him honestly perform by retain- 
ing his money, still we waive that right because if 
our judgment is wrong and the contractor does 
not honestly perform, then we will make his 
bondsman pay. Let it be accepted as the law, for 
the sake of argument, that the surety must show 
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an injury and increase of his risk. Can anybody 
fairly contend that this resolution does not delib- 
erately withdraw the security fixed by the contract 
and place an additional burden upon the surety? 
And this established, the plainuiff contends that 
the contractor did not carry out the contract care- 
fully but was careless. . In other words, the very 
thing happened, according to the County, which 
the County anticipated when in its resolution it 
recited that it had a bond. 

Although we have conceded to this point that 
it is established as the law that a compensated 
surely is not entitled to the benefit of the rule of 
strictissimi Juris, we strongly contend that as vet 
the contrary is the law and that this Court is re- 
quired to overrule the Supreme Court of the 
United States in holding an opposite view. 

Let us consider the cases on the question: 


Williams v. Pacific Sureties Company, 77 Ore. 
210, 149 Pac. 524, involved a failure to complete 
a logging contract; no question of advanced pavy- 
ments in it. The case squarely holds that a com- 
pensated surety must show injury. Leiter v. Dwy- 
er Plumbing Co., 66 Ore. 474, 133 Pac. 1180, in- 
volved the total abandonment on the part of a sub- 
contractor to do plumbing; no question of pay- 
ments in it. The author of this petition wrote the 
brief on behalf of Leiter in that case and hence 
knows that it does squarely hold that a compen- 
sated surety must show damage. Manhattan Com- 
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pany v. United States Fidelity & Guaranty Com- 
pany, 77 Wash. 405, 137 Pac. 1003, appears to in- 
volve over-payments to contractor, but it develops 
that the payments were not made to the contractor 
but were made to workmen whom the contractor 
had employed and for the purpose of preventing 
the filing of a lien. Also, although the payments 
made to the contractor exceed by $100.00 the con- 
tract rates, sill $115.00 of extra work-had been 
done. The case cites with approval a previous 
case in Washington to the effect that an advanced 
payment of $3500.00 upon a total contract of $16,- 
500.00 would release the surety. In the case at 
bar it is a fact and the opinion recites: 

“One-half of the contract price was paid 
in advance of the arrival of any of the mater- 
lals or the performance of any work.” 

The contract provides (p. 64, Abstract) for a 
total pavment of $24,252.00 and the first_25 per 
cent thereof upon the completion of the concrete 
piers. Under the established law in Washington 
this would release the surety. 

This disposes of all the State Court decisions 
urged as supporting the opinion. 

In Lonergan v. San Antonio Trust Company, 
101 Tex. 63, Washington cases are discussed and 
the Texas Supreme Court refuses to follow them. 
It is said: 

“How it could be that receiving compensa- 


16 National Surely Company 


tion by the surety would affect the relation 
between the surety on the bond and the owner 
of the building has not been suggested by 
counsel, and is not apparent to us.” 
No distinction as to compensated surety has 
been made in many States. 
Aleatraz v. United States Fidelity & Guar- 
anty Co., —Cal—, 85 Pac. 156. 


Norwegian v. United States Fidelity & 


Guaranty Co., 83 Minn. 269, 86 N. W. 
330. 


Burns Kstate v. Fidelity & Deposit Co., 
—Mo.—, 70S. W. 518. 


House v. American Surety Co., —Tex.—, 
54 8S. W. 303. 


The cases in the Federal Courts, in our humble 
judgment, do not sustain the opinion in this case 
but on the contrary leave the old rule in force as 
to cases like the one at bar. 

In Atlantic Trust & Depesit Co. v. Town of 
Laurinburg, 163 Fed. 690, the Circuit Court of 
Appeals of 4th Circuit decides a case of anticipated 
payments exactly as the one in the case at bar. As far 
as we have been able to learn this is the only case 
where a Federal Court has held that anticipated 
payments does not in and of itself show damage 
to the surety. It is based upon United States Fidel- 
ity & Guaranty Co. v. U.S., 191 U.S. 416, 48 L. 
Ed. 242, and it rests upon the erroneous assump- 
tion that the Supreme Court in that case departed 
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from the established rules with regard to sureties. 
A reference to the basic case shows that what the 
Supreme Court of the United States actually de- 
cided was that in a contract given nominally to the 
Government but really for the benefit of third 
persons and covering an indefinite obligation 
would not be construed as strict as bonds given 
for the indemnity of the obligee. It is true that in 
the opinion it is said (of the rule of strictissimi 
juris): 

“It is one which ought not to be extended 
to contracts not within the reason of the rule, 
particularly when the bond is underwritten 
by a corporation which has undertaken for a 
profit to insure the obligee against a failure 
of performance on the part of the principal 
obligor.” 

The case involved an extension of time granted | 
by a person furnishing materials to the contractor. 
The extension was granted for sixty days. This 
the Court held not to be an unreasonable time and 
to really be within the time which the Surety Com- 
pany should have contemplated when it gave the 
bond. The opinion then says: 

“Such a contract should be interpreted lib- 
erally in favor of the sub-contractor with a 
view of furthering the beneficent object of 
the statute.” 

This quotation gives the essence of what the 
Supreme Court decided, and they squarely base 


18 National Surely Company 


their holding upon a particular statute under 
which the bond was given. The opinion justifies 
the statement that it is intended therein to denote 
a clear distinction as to the law which would be 
applied in the event that the bond had been an 
indemnity for the United States, and for definite 
obligations. It is also said in the opimion: 

“In an ordinary guaranty the guarantor 
understands perfectly the nature and extent 
of his obligation. If he becomes surety for 
the performance of a building contract, he is 
presumed to know the parties, the terms of 
their undertaking, the extent and feasibility 
of the work to be done, the character and re- 
sponsibility of the principal obligor, and his 
ability to carry out the contract.” 

This clearly shows that the Court is not chang- 
ing the law with regard to sureties for compensa- 
tion upon construction contracts. The fact that 
the Supreme Court of the United States is not 
changing the law is conclusively shown by the 
following quotation from the opinion: 

“Counsel for the brick company argued 
with much persuasiveness that this rule of 
strictissimi juris, though universally accepted 
as applicable to the undertaking of an ordin- 
ary guarantor, who is usually moved to lend 
his signature by motives of friendship or ex- 
pectation of. reciprocity, and without pecuni- 
ary consideration, has no application fo the 
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guaranty companies, recently created, which 
undertake, upon the payment of a stipulated 
compensation, and as a strictly business en- 
terprise, to indemnify or insure the obligee in 
the bond against any failure of the obligor to 
perform his coniract. It is, at least, open to 
doubt, however, whether any relaxation of 
the rule should be permitted as between the 
obligee and the guarantor, which may have 
signed the guaranty in reliance upon the rule 
of strictissimi Juris, and with the understand- 
ing that it 1s entitled to the ordinary protec- — 
tion accorded to guarantors against changes 
in the contract or extensions of the time of 
payment.” 

It is apparent that the Court here expressly 
says that it is open-to doubt whether there should 
be any relaxation of the rule as between the obli- 
gee and the guarantor because of the fact of com- 
pensation of the surety. This statement is incon- 
sistent with the claim that the Court did intend to 
make such a change in the law in that opinion. 
The Supreme Court, it seems to us, in the follow- 
ing quotation expressly limited the decision § to 
bonds given to cover uncertain obligations which 
may later occur in favor of third parties, that is: 

“The question involved is whether the or- 


dinary rule that exonerates the guarantor in 
case the time fixed for the performance of the 


contract by the principal be extended applies 
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to a bond of this kind, executed by a guaranty 
company not only for a faithful performance 
of the original contract, but for the payment 
of the debts of the principal obligor to third 
parties.” 

That the Supreme Court of the United States 
does not understand that it has relaxed the rule in 
any cases other than where bonds were given in 
pursuance of the statutes for the benefit of the 
third parties, is definitely shown in the very late 
case of Equitable Surety Co. v. United States of 
America, to the use of W. McMillan & Son, 234 U. 
S. 448, 58 L. Ed. 1394. The case involved an ac- 
tion against a compensated surety to recover for 
work and labor furnished by third persons. It is 
held in the opinion that changes made by the Gov- 
ernment will not work a release of the surety so 
far as claims in favor of third persons are con- 
cerned. It is expressly stated, however, that as to 
the Government a distinction exists and any de- 
parture had from the terms of the contract will 
release the surety even though the change “be 
beneficial to the principal obligor.” It is there 


said: 
“The rule that obtains in ordinary cases 


is that any change in the contract made be- 
tween the principals without the consent of 
the surety discharges the obligation of the 
latter, even though the change be beneficial 
to the principal obligor. 
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But it lies at the foundation of this rule 
of strictissimi juris that the agreement alter- 
ing the undertaking of the principal must be 
participated in by the obligee or creditor, in 
order that it may have the effect of discharg- 
ing the surety. This is expressed or implied 
in all the cases. Miller v. Stewart, 9 Wheat, 
680, 703, 708, 709, 6 L. ed. 189, 195-197: 
Sprigg v. Bank of Mt. Pleasant, 14 Pet. 201, 
208, 10 L. ed. 419, 422; Magee v. Manhattan 
L. Ins. Co., 92 U. S. 93, 98, 23 L. ed. 699, 700; 
Union Mut. Ins. Co. v. Hanford, 143 U. S. 
187, 191, 36 L. ed. 118, 120, 12 Sup. Ct. Rep. 
437; Prairie State Nat. Bank v. United States, 
164 U. S. 227, 233, 41 L. ed. 412, 416, 17 Sup. 
Ct. Rep. 142; United States v. Freel, 186 U. S. 
309, 310, 317, 46 L. ed. 1177, 1178, 1181, 22 
Sup. Ct. Rep. 875. 

In the case of a bond given under a statute 
such as the act of February 28, 1899, there is 
no single obligee or creditor. The surety is 
charged with notice that he is entering into 
what is, In a very proper sense, a public obli- 
gation, and one that wil! be relied upon by 
persons who can in no manner control the 
conduct of the nominal obligee, and with re- 
spect to whom the latter is a mere trustee, and 
therefore incapable, upon general principles 
of equity, of bartering away, for its own benc- 
fit or convenience, the rights of the benef}- 
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ciaries. In the light of the statute, the surety 
becomes bound for the performance of the 
work by the principal in accordance with the 
stipulations of the contract, and for the 
prompt payment of the sums due to all per- 
sons supplying labor and material in the pros- 
ecution of the work provided for in the con- 
tract. 

What would be the result of a change nol 
contemplated in the original contract, as be- 
tween the District of Columbia, consenting to 
the change, and the surety company, not con- 
senting thereto, is a question not now before 
us, and respecting which we express no opin- 
ion.” 

While this opinion refers to changes made by 
the Government, yet the rule which it affirms as 
being the law indicates very clearly that it is the 
opinion of the Supreme Court that it has not yet 
given any basis for a Federal Court to hold that 
the Supreme Court has made a distinction between 
non-compensated and compensated sureties except 
as applied to a bond given for the protection of 
third persons. It also to us indicates very clearly 
that the Supreme Court of the United States in 
rendering this decision were fully cognizant of the 
contention that a change should be made in the 
law as to compensated sureties. It is likewise Just 
as clear to us that the Court in this opinion is in- 
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dicating that when that question is presented to 
the Court that it is considered very doubtful that 
the Court will decide to change the law. A reading 
of the report of the case shows that the authorities 
where it is claimed the distinction is made were in 
a Jarge part before the Court and with that situa- 
tion the Court says that the rule in ordinary cases 
is that any change even though beneficial to the 
surety’s principal releases the surety. With this 
view of the law in the Supreme Court of the Uni- 
ted States, the decision by the Court of Appeals of 
the Fourth Circuit in the Atlantic Trust-Laurin- 
burg case is robbed of its support in Federal law 
and it stands alone and as we shall attempt to show 
in this brief in conflict with the weight of au- 
thority. : 

All of the other cases in Federal courts put 
forth as sustaining that a change has been made in 
the law, are from Pennsylvania with the exception 
of Guaranty Company v. Pressed Brick Co., 191 
U. S. 416. That case is the same one which has 
been referred to as the basis of the Atlantic Trust- 
Laurinburg case and we make no further comment 
upon it. 

Let us now take up the Federal cases from 
Pennsylvania. The first one was Baglin v. Title 
Guarantee & Surety Co., 166 Fed. 356, affirmed, 
178 Fed. 682. At the outset it should be carefully 
noted that it is not a construction case at all but 
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involved the return of ceriain securities. That 
part of the decision which treats of compensated 
sureties is purely dictum, and it is said of the con- 
tention with regard to a claimed extension of time 
(166 Fed. p. 363): 


“Whatever force might be allowed to this 
contention, if the defendant had guaranteed 
the payment of the note—a point that does 
not need: consideration now—I think no 
weight should be given it, 1f I am right in the 
construction I have put upon the defendant’s 
obligation.” 


The dictum is then based upon the Guaranty 
Co. v. Pressed Brick Co. in 191 U. S., and the 
decision of the Fourth Circuit in Atlantic Trust v. 
Laurinburg, both of which cases give no support 
to the doctrine that the law has been changed in 
Federal jurisdiction according to our analysis of 
them. The Atlantic Trust-Laurinburg case is 
based upon the Guaranty Co.-Pressed Brick case, 
and the Guaranty Co.-Pressed Brick case does not 
hold what the Atlantic Trust Co.-Laurinburg case 
claims for it. The decision in the Baglin-Title 
Guarantee case upon appeal to the Circuit Court 
of Appeals does not sustain the dictum of the 
Court below because in the entire opinion the 
Circuit Court of Appeals very carefully refrains 
from placing any part of their decision upon the 
ground of a change in the law as to compensated 
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sureties. The Baglin-Title Guaranty & Surety Co. 
cases, that is in the court below and upon appeal 
are not authority in this case for the reason: First, 
that they did not involve the removal of the pres- - 
sure upon the contractor engaged in construction 
by anticipated payments; second, any reference to 
a change in the law by the lower court is dictum 
and based upon an erroneous conception of the 
_ Guaranty Company-Pressed Brick decision in the 
United States Supreme Court; third, the Circuit 
Court of Appeals very carefully strips the decision 
of any holding upon the question of compensated 
sureties. 

In the case of Justice v. Empire State Surety 
Co., 209 Fed. 105, Judge Thompson, sitting in the 
District Court of the Eastern District of Pennsyl- 
vania, judicially determines that the Trust Co. v. 
Baglin cases and the Guaranty Co. v. Pressed 
Brick Co. case do not change the rule as applied 
to anticipated payments made to a construction 
contractor. The case involves squarely the ques- 
tion of whether or not by anticipated payments 
the surety was released and after a citation and 
analysis of the cases, Judge Thompson says: 

“After a somewhat, careful examination of 
the cases, [ have been unable to find any case 
in which the relaxation of the rule of strictis- 
simi juris was extended as between the surety 
and the obligee in the bond to the extent of 
requiring proof of actual injury in the case 
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of breach of the terms of the bond by antici- 
pation of payments by the obligee to the con- 
tractor. In such case, for the reasons stated 
in Prairie State Bank v. United States and - 
Fidelity Co. v. Agnew, and upon the authori- 
ties there cited, anticipation of payments by 
the obligee is held as a matter of law to be a 
material variance from the terms of the con- 
ae 
We urge upon Your Honors that Judge Thomp- 
son’s decision states the law. Concededly there 
have been cases which hold that damage must be 
shown in order that a compensated surety may be 
relieved but the theory of all the cases is that an 
anticipation of payments by the obligee as a mat- 
ter of law shows damage. It might be that where 
the anticipated payment was very small that the 
Court would not be justified as a matter of law 
in holding this, but where as in the case at bar, the 
payment before any work is commenced at all 1s 
substantially half of the total contract price and 
before the piers are completed substantially half 
of the remainder, and the contract providing that 
no payment be made until the piers are completed, 
it seems to us that no Court should hesitate in 
saying that as a matter of law the pressure upon. 
the contractor to carry out his contract is dissipat- 
ed and the surety is thereby injured. 
Another Pennsylvania Federal case urged as 
supporting the opinion is United States Fidelity & 
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Guaranty Co. v. United States, 178 Fed. 692. This 
decision is likewise prior to Judge Thompson’s 
analysis of the authorities contained in the 209 
Federal. The case is also distinguishable at a 
mere glance al the syllabus, as it appears to be a 
case brought to recover for labor and materials 
furnished, upon a bond given for the benefit of 
third persons under the statute considered in 
Guaranty Co. v. Pressed Brick Co., 191 U. S. A 
distinction as to the Guaranty Co.-Pressed Brick 
Co. case also distinguishes this case. The Justice- 
Empire State Surety case was reviewed by the 
Circuit Court of Appeals of the Third Circuit and 
is reported in 218 Fed. 802. It is there upon that 
appeal directly held that the anticipation of pay- 
ments, although only in the sum of $2,000.00 as 
against a contract price of $11,700.00, released the 
surety; and the case of Prairie State Bank v. Uni- 
ted States, 164 U. S. 233, 41 L. ed. 412, is cited with 
approval, and also with approval from the Prairie 
State Bank v. United States case is taken the quo- 
tation from Holme v. Brunskill, 3 Q. B. D. 495, as 
follows: 

o-* * * * rat if iis not sell-emedemt 
that the alteration is unsubstantial, or one 
which cannot be prejudicial to the surety, the 
court will nol, in an action against the surely, 
so into an inquiry as to the effect of the alter- 
ation, or allow the question, whether the sure- 
ty is discharged or not, to be determined by 
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the finding of a jury as to the materiality of 


- the alteration, or on the question whether it is 


to the prejudice of the surety, but will hold 
that in such a case the surety himself must be 
the sole judge whether or not he will consent 
to remain liable, notwithstanding the altera- 
tion, and that, if he has not so consented, he 
will be discharged.” 


The opinion certainly takes from the Baglin- 


Title Guaranty cases and as well as all cases pre- 
vious to its date any claim of support for the doc- 
trine that anticipated payments do not of them- 
selves release the surety. It is squarely so held in 
the following language: 


“Moreover, the advancements are so large 


and substantial that it may be accepted as self- 


evident that the alteration by the plaintiff 
proved prejudicial to the surety, if such show- 
ing should be deemed important. There was, 
therefore, nothing to leave to the jury, and 
we think the judge below was right in giving 
binding instructions, and holding, as he did, 
that: 


‘For the reasons stated in Prairie State 
Bank v. United States and Fidelity Co. v. 
Agnew, and upon the authorities there cited, 
anticipation of payments by the obligee is 
held as a matter of law to be a material varia- 
tion from the terms of the contract.” 
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In Wells v. National Surety Co., 222 Fed. 8, 
the Circuit Court of Appeals of the Third Circuit 
approved the Justice-Empire State case and again 
held under date of April 17, 1915, that anticipated 
payments made to a contractor released the com- 
pensated surety, and it is said: 


“Having acquired $4,000 by this means be- 
fore any payments were due under the con- 
tract, and having performed work under the 
contract for which it thereafter received but 
$875 out of a contract price of $11,847, the 
Contracting Company quit work on May 4th, 
leaving the principal contractor to complete 
its work and the defendant Surety Company 
to pay for it. May it not be said that, when 
the subcontractor became possessed of $4,000 
in advance of work done and payments due, 
he lost an incentive to continue, and the Sure- 
ty Company was deprived of the protection 
which such incentive normally assures?” 


Your Honors will note that: again the loss of 
incentive to continue is as a matter of law held to 
be an injury to the surety. It seems to us that 
there should be no hesitancy in declaring that the 
removal of the incentive to the contractor to hon- 
estly and faithfully and diligently perform by pay- 
ing him as much as he will receive no matter what 
he does works an injury upon the surety. As far 
as the contractor is concerned, where his payments 
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are anticipated, he will get the same amount of 
money if he carelessly and indifferently performs 
as if he carefully and diligently performs. 


The remaining Federal case urged 1n support 
of the opinion, that of American Bonding Co. v. 
United States, 233 Fed. 364, is from the Third Cir- 
cuit. It like the Guaranty Co.-Pressed Brick Co. 
case was by one who furnished services and ma- 
terial and the suit was upon a bond given in pur- 
suance of the Federal statute. This would distin- 
guish it as to any case having application here. 
The case, however, does hold that the anticipated 
payments of themselves released the surety. It is 
said in the opinion: 


“We need scarcely discuss the proposition 
that such a course of dealing materially 
changed the terms of payment originally 
agreed upon and guaranteed. These terms 
were not observed at all, and it is not suf- 
ficient to reply that Wells was hampered by 
insufficient capital, and by the fact that he 
was carrying on other contracts at the same 
time and was compelled to use the money for 
other purposes. Neither is the reply suffi- 
cient that the Marble Company could-not in- 
duce Wells to pay in accordance with the sub- 
contract, and was therefore obliged to accept 
the notes and such money as it could get, be- 
cause this was the best way out of the diffi- 
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culty. The company certainly owed some 
duty to the surety. It was not obliged to go 
on with a contract that Wells from the first 
was refusing lo carry out, and if it chose to 
do so, and to take its chance of getting out 
whole, it must stand by the risk it deliberately 
undertook. We do not know whether the 
Bonding Company knew the terms of the 
agreement between Wells and the Marble 
Company; but in any event it does not appear 
to have had knowledge of what the parties to 
the agreement were actually doing, and it had 
a clear right to rest on the assumption that 
(whatever the terms of payment might be 
under the subcontract) they would be lived 
up to without material change, and without 
injury to itself. In brief, a corporate surety 
under the act of 1905 is much like the signer 
of a blank check. Undoubtedly such a man 
takes a risk; if a larger sum should be insert- 


ed than he intended, he must usually accept 
the situation; but, after the blank has been 
filled, his liability is fixed, and is not subject 
to injurious change thereafter.” 

The case, far from being an authority to the 


effect that anticipated payments will not release 
the surety, argues directly that such payments con- 
stitute an injury and damage to the surety. The 
case also argues that one making the advanced 
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payments thereby assumes a risk by the removal 
of pressure on the contractor and that that risk 
cannot be made to fall upon the surety. While the 
case is not in point in view of the fact that the 
bond was given for the payment of uncertain ob- 
ligations to third parties, still so far as it is applic- 
able it seems to us to argue directly that the mak- 
ing of anticipated payments of itself results in an 
injury to the surety. It is true in the case that the 
amount of funds retained had a direct bearing on 
the amount which the surety was to pay, but re- 
membering that the purpose of the retaining pay- 
ments was two-fold: First, to keep pressure on 
the contractor that he will honestly perform; sec- 
ond, to indemnify the surety in the event that he 
failed to perform, there is and should be no dis- 
tinction in principle where. the contractor fails to 
perform and where he negligently performs. In 
any event his conduct is directly participated in 
by the obligee by the removal of the pressure cal- 
culated to hold him in line. 

This concludes the discussion upon the Federal 
cases supporting the opinion, and it is seen thal 
the decision in the Fourth Circuit, which still 
stands, is based upon the Guaranty Co.-Pressed 
Brick decision in the United States Supreme Court, 
and that the Guaranty Co.-Pressed Brick case does 
not establish any change in the law as to anticipat- 
ed payments on the part of the Supreme Court of 
the United States; and so far as the other Federal 
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‘cases are concerned all arising in Pennsylvania, 
it is established to be the settled law in Pennsyl- 
vania that an anticipated payment made to a con- 
tractor releases the surety where the bond is given 
not for the benefit of third persons but directly 
to the owner of the structure. 

Another principle which we take it must be 
said to be established by the authorities is that no 
matter if the surety is required to show damage 
that he shows it as a matter of law when he shows 
that by the anticipated payments the pressure on 
the contractor has been removed. ‘This conclusion 
renders unnecessary an analysis of the statutes of 
Montana because it is conceded that under these 
statutes all that need be shown is that the surety 
be damaged. Now, if the anticipated payments as 
a matter of law shows damage to the surety then 
under the Montana statutes the surety is discharg- 
ed. However, an analysis of the Montana statutes 
gets to the same place. In the opinion it is said: 

“We think, however, that the second and 
third sections of section 5686 are controlling 
and that such is the effect of the decision of 
the Supreme Court of Montana in the case 
above cited.” , 

In accordance with the view of the Court as to 
the sections applicable, we call attention to the 
language of those sections. They are: 


“A surety is exonerated: 
] * * * * 
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2. To the extent to which he is prejudiced 
by any act of the creditor which would natur- 
ally prove injurious to the remedies of the 
surety or inconsistent with his rights, or 
which lessens his security; or 

3. To the extent to which he is pre niteed 
by an omission of the creditor to do anything, 
when required by the surety, which it is his 
duty to do.” 

Of these two sections number 2 must be the 
-one which is applied, and under that section noth- 
ing is said about any indemnity. The feature of 
indemnity we will discuss a little later in this brief, 
but under this subdivision 2 the language leaves 
no room.for any intention of a condition with re- 
gard to indemnity. Section numbered 1 is com- 
plete and section numbered 2 is likewise complete 
within itself so that the surety is exonerated if any 
act of the creditor naturally proves injurious to his 
rights or is inconsistent with his rights. Applying 
the rule of the cases to the effect that anticipated 
payments removes the pressure upon the contract- 
or to cause him to diligently perform and is an 
injury to the surety, the answer is plain because it 
is then shown that the creditor, to wit, the County, 
has been guilty of acts inconsistent with the rights 
of the Surety, which are injurious to the Surety. 
The effect of these acts can logically be found 
only by taking what actually happens and you 
find that the contractor, according to the conten- 
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tion of the County, was negligent, and you find 
that his negligence occurred after the County had 
removed from him the stimulus and incentive to 
honestly perform by paying him all he would re- 
ceive in any event. This being true and it being 
impossible to prove what the contractor would 
have done if the inducement to faithfully perform 
had not been removed, it would seem to be estab- 
lished that injury was as well shown as it could be 
in any case and to be a sufficient showing to re- 
lease the Surety under the laws of Montana. While 
under this section of the statute a question of in- 
demnity is not involved, yet because there is a 
reference to an offer of proof made upon the trial 
and to a letter which was introduced, we wish to 
challenge Your Honors’ attention to the fact that 
this letter will not sustain a contention, if con- 
strued most strongly against the company, of any- 
thing beyond the fact that the Coast Bridge Com- 
pany 1s bound to indemnify National Surety Com- 
pany. That is what the letter says and obviously 
all it means. This leaves the matter exactly where 
it would be if the letter had not been written be- 
cause it is the law that a principal must indemnify 
a surety if the surety is compelled to pay a loss 
because of defaults on the part of the principal. 
With regard to the offer of proof. The offer is 
to prove that Coast Bridge Company has agreed to 
indemnify National Surety Company. Proof of 
that kind is clearly incompetent and goes to a fact 
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about which there can be no dispute. The law 
undoubtedly is, without regard to any statute, that 
the principal is liable to the surety and must in- 
demnify the surety. In addition, Section 5690 of 
revised codes of Montana for 1907 provides: 

“If a surety satisfies the principal obliga- 
tion, or any part thereof, whether with or 
without legal proceedings, the principal is 
bound to reimburse what he has disbursed, 
including necessary costs and expenses; but 
the surety has no claim for reimbursement 
against other persons, though they may have 
been benefited by his act, except as prescribed 
by the next section.” 


The next section provides for the subrogation 
of the surety to the rights of the obligee. The 
law is perfectly clear under the statutes of Mon- 
tana that a surety indemnified only by his princi- 
pal is released by an act of the creditor injurious 
to the surety. That offer of proof carried with it 
nothing beyond that which was contemplated by 
the statutes and the law and which did not change 
either the statutes or the decisions. 


There should be no confusion with regard to 
section 5673 of the Codes of Montana, because in 
the first place it cannot be read into subdivision 
numbered 2 of section 5686, and furthermore sec- 
tion 5673 contemplates as indemnity something 
more than the mere liability of the principal in the 
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bond to indemnify the surety, because otherwise 
the section 5673 is meaningless, as under the law 
the principal always is bound to indemnify the 
surety. A reading of the Codes of Montana as to 
guarantors and sureties will convince that the 
indemnity which will prevent the release of a guar- 
antor must be something more than the mere in- 
demnity furnished by the relation of principal to 
surety. However, it seems to us that the applica- 
tion of subdivision 2 of section 5686 eliminates in 
this case any question of indemnity. 


CHANGE OF CENTER PIER 


With regard to the change of the center pier. 
What we claim for this is that it shows that in this 
very important particular the bridge as construct- 
ed was not constructed according to plans and 
specifications previously approved by the War De- 
partment. Heretofore in this petition we dis- 
cussed this provision of the contract and the fact 
that there was no allegation or proof on the part 
of the plaintiff of a compliance therewith, but with 
regard to the construction of this center pier and 
the place of its location the record shows (p. 105, 
transcript) that when this pier was moved that 
there was no change made in the plan which dem- 
onstrates that there was no approval of the loca- 
tion of this pier on the part of the engineers of the 
War Department because if the plan was not 
changed, manifestly the plan as changed could not 
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be put up to the War Department. Bear in mind 
that the original contract provided that it should 
not become operative until the plans and specifica- 
tions had been approved by the War Department. 
It seems to us that this testimony with regard to 
the change of the center pier demonstrates nol 
only that the plan in this regard was not put up to 
the War Department but that the pier was placed 
in a more dangerous position than the plans orig- 
inally drawn and if the presumption is to be in- 
dulged that the original plans were approved bv 
the War Department, then it is shown that the 
County knowingly allowed the construction of this 
important part of the bridge contrary to the plans 
approved by the War Department. This testimony 
standing admitted in the record is entirely com- 
petent under the general denials of the answer 
because the burden of proving a compliance with 
the contract is upon the plaintiff. No special al- 
legation was necessary in order for the defendant 
to show that the bridge had been constructed with- 
out the approval of the War Department and here 
is a particular in which it is demonstrated that this 
actually occurred. Moreover according to the tes- 
timony of McClayn, which is undisputed, this cen- 
ter pier was placed where the water would have a 
bigger sweep at it than as shown by the plan. This 
fact was set out in the opinion. If the water swirl- 
ing around had a bigger sweep at the pier, this 
must be said to establish a location where tt would 
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be more difficult for the pier not only to be con- 
structed but to remain. The claim of the County 
here is that the water undermined the pier. Now, 
if the pier was placed where there was a bigger 
sweep of the water, it seems to us that, everybody 
must concede that the bigger the sweep the more 
damage the water would do, so that you have a 
situation in which the plan for the pier, which is a 
very important part of the bridge, could not have 
been approved and where the pier which actually 
went out was placed in a more dangerous position 
than shown by any plan which could have been 
approved. It is said in the opinion in this case 
that the failure might have been made at the in- 
stance of the contractor. We contend that it would 
make no difference who urged the program for 
the removal of the protections to the Suretv—that 
the Surety Company had a contract which render- 
ed it liable only for work done in pursuance of 
plans previously approved by the War Depart- 
ment, and if the County knowingly accepted in 
performance of this contract work which was per- 
formed not in accordance with a plan previously 
prepared, that the accepted work which under the 
plain English language written in our contract 
cannot be said to be within the contract which we 
suaranteed. It is also said in the opinion that the 
lower court may have found that the change as to 
the center pier was an alteration permissible under 
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the terms of the contract. We contend that what 
the lower court may or may not have found would 
not in any wise bind this court, as we are applying 
to this court for the purpose of having the law 
correctly applied to the record, and what altera- 
tions are permissible under this contract is purely 
a question of law, where the alteration made is 
indisputably established. However, we do not 
urge the alteration as being one which of itself 
would work a release so much as we urge that it 
demonstrates that the County knowingly allowed 
the construction of a bridge which was not within 
any plans and specifications previously approved 
by the War Department. 


CONCLUSION 


There are other respects in which our humble 
judgment will not allow us to view the law .to be 
as it is set out in this opinion, but in those respects 
we defer to the superior knowledge of Your 
Honors, and we urge the foregoing only because 
we are so convinced of them as that we think Your 
Honors could in justice allow us to be heard fur- 
ther upon them. The contention with regard to 
the approval of the plans and specifications in- 
volves no new principle of law and under the 
authorities we cannot convince ourselves but that 
plaintiff must plead and prove a comphance with 
this contract in order to make a case. 


With regard to the payments which are devel- 
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oped by the plaintiff’s case to have been made out 
of order. We have been unable to find a single 
authority which has gone so far as the opinion in 
this case goes, and such law as we have been able 
to find is directly contrary to the position taken in 
the opinion. We make bold to suggest to Your 
Honors that if there is to be a change in the Feder- 
al jurisdiction of the law with regard to the antici- 
pation of payments that the Supreme Court of the 
United States take the responsibility of making it. 
The Supreme Court of the United States when it 
decided the Equitable Surety v. United States case 
on June 8, 1914, knew about the tendency of some 
of the courts to relax the rule of strictissimi juris, 
but the Supreme Court of the United States in 
that case advisedly states the rule and makes no 
relaxation as to a compensated surety. No opinion 
of any Circuit Court of Appeals, which we have 
been able to find, has carried the doctrine an- 
nounced in the case at bar, and no other opinion 
of a Circuit Court of Appeals, that we have been 
able to find, supports it. 


A reversal of this case would not necessarily 
mean that plaintiff could not eventually recover. 
The plaintiff has a cause of action against the 
Bridge Company and another against the Sure- 
ty Company if the facts be as the piaintiff claims. 
The plaintiff advisedly elected to prosecute an ac- 
gainsl the Surety Company. The plaint- 
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iff should not be allowed to prosecute an action 
solely against the Surety Company and have applied 
the rules of law which would apply if the action 
was against the Bridge Company. In other words, 
the plaintiff can yet, if it is so advised, maintain an 
action against the Bridge Company if it be that the 
County honestly believes that the Bridge Company 
is able to indemnify the Surety Company, because if 
the Bridge Company is financially able to indemni- 
fy the Surety Company, then, of course, it is finan- 
cially able to pay a judgment which the County 
might obtain against it. 

We respectfully submit to Your Honors that a 
rehearing should be granted in the case, and if the 
state of the law is as we coniend for it that cither 
the case should be reversed, or the Supreme Court 
of the United States on certificate or by writ of 
certiorari allowed to settle the law upon the ques- 
tion. 

Respectfully submitted, 
BEN C. DEY, 
ALFRED A. HAMPSON, 
COY BURNETT, 
Attorneys for Petitioner. 
Dated January 24, 1917. 


